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Justice W WIIliam Leaphart delivered the Opinion of the Court.

Clinton Loss appeals from the Wrkers' Conpensation Court's
grant of summary judgnent to insurer Lunbermens Mitual Casualty
Conmpany on the question of whether rehabilitation benefits are
avai | abl e under the Qccupational Disease Act (ODA). W affirmthe
deci sion of the Wrkers' Conpensation Court.

Adinton Loss suffers fromcarpal tunnel syndrone. In Novenber
of 1991 he becane disabled as a result of his carpal tunnel
condition and filed an occupational disease claim The claimwas
accepted and Lunbernens paid both wage | oss and nedi cal benefits.
In 1994, Loss al so sought an award of $10,000 pursuant to § 39-72-
405(2), MCA (1991), and the Wrkers' Conpensation Court awarded the
$10,000 in a lunp sum Loss al so sought reinstatenent of total
disability benefits which the court denied. Neither party appeal ed
the court's ruling. Subsequent | vy, Loss requested total
rehabilitation benefits pursuant to 8 39-71-2001, MCA (1991).
Lunber nens deni ed the request and Loss submtted a petition to the
Wirkers' Conpensation Court seeking total rehabilitation benefits.
The court granted Lunbernens' notion for summary judgnent.

The standard of review for an appeal from the W rkers'
Conmpensation Court's grant or denial of a notion for sumary
judgnent is the sane as that used by a district court.

W determ ne whether there is an absence of genuine
i ssues of material fact and whether the noving party is
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entitled to judgnent as a matter of law. Qur review of

the court's conclusions of law is plenary; we sinply

determ ne whether its |egal conclusions are correct.

G arke v. Massey (1995), 271 Mont. 412, 415, 897 P.2d 1085, 1087.

It is wundisputed that Loss suffers from an occupational
di sease. Since that is the only fact relevant to the |egal
guestion posed, the matter was ripe for summary judgnent.

Loss contends that the statutory provision allowing for
rehabilitation benefits to injured workers, 8§ 39-71-2001, MCA
(1991), was enacted as a "stand al one" section which, although
coincidentally codified in Title 39, Chapter 71 (Wrkers'
Conpensation Act), applies as well to occupational disease clains
under Title 39, Chapter 72.

The statutory provision for rehabilitation benefits, 8§ 39-71-
2001, MCA (1991), was enacted by the 1991 legislature, which
directed that it be "codified as an integral part of Title 39,
chapter 71, part 20, and the provisions of Title 39, chapter 71,
apply to [the new section].” 1991 Mont. Laws, ch. 574, § 12. The
Wor kers' Conpensation Court concluded that it was clear that the
| egi slature intended the new section to be an "integral part of the
Workers' Conpensation Act (WCA) and applicable to workers'
conpensation clains." W agree.

Loss contends that the provision for rehabilitation benefits
should be read into the ODA since the |legislature did not expressly
preclude rehabilitation benefits in occupational disease cases. It
IS not our prerogative, however, to infer such breadth of intent

3



from|l egislation which does not reference the ODA nor is codified
wi thin the ODA
The role of the Court in interpreting statutory |anguage
is sinply to ascertain and declare what is in terns or in
subst ance contained therein, not to insert what has been
omtted or to omt what has been inserted.
EBI/Orion Goup v. Blythe (Mont. 1997), 931 P.2d 38, 41, 54 St. Rep.
54, 56; see also Murer v. State Conp. Mut. Ins. Fund (1994), 267
Mont. 516, 520, 885 P.2d 428, 430.
Loss relies on our decision in Ingbretson v. Louisiana Pacific
Corp. (1995), 272 Mont. 294, 900 P.2d 912, for the proposition that

the provisions of the WCA apply to occupational disease clains.

Loss' reading of Ingbretson is too broad. As Loss points out, we

held that the penalty and attorney fee provisions of the WCA
applied to Ingbretson's occupational disease claim However, it is
inperative to put that holding in its proper context.

The Cccupational D sease Act provides that "practice
and procedure prescribed in the Wrkers' Conpensation Act
applies to all proceedings under this chapter.”™ Section
39-72-402(1), MCA. The penalty statute, § 39-71-2907,
MCA, was not a part of the original Wrkers' Conpensation
Act, and therefore its application is not limted to
cases under the Wrkers' Conpensation Act. In this
i nstance, we agree with the Wirkers' Conpensation Court
that the "practice and procedure" of penalty inposition
applies through § 39-72-402(1), MCA

W affirmthe decision of the Wirkers' Conpensati on
Court inits entirety. [Enphasis added.]

| ngbr et son, 900 P.2d at 917.

Clearly in lngbretson, we relied on the fact that the ODA

i ncorporates by reference the "practice and procedure” provisions
of the WCA. Section 39-72-402(1), MCA. W held that the penalty
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provi sions of the WCA are part of the "practice and procedure" of
the WCA and, therefore, are incorporated into the ODA. The sane
reasoni ng does not apply to the case at hand. Here, we are dealing
not with "practice and procedure” but rather with rehabilitation
benefits. The two acts have separate provisions as to benefits.
For instance, unlike the WCA, the ODA contains no permanent parti al
disability benefits provision. The WCA does not provide, as does
the ODA, 8§ 39-72-405, MCA, for an award of up to $10,000 for a non-
di sabl i ng occupational disease.

It is apparent froma review of the ODA that the | egislature
did not intend that rehabilitation benefits be incorporated into
that Act. First of all, the legislature has been very explicit in
spelling out those instances in which it intends that the ODA
i ncorporates provisions fromthe WCA. By way of exanple, each of
the follow ng sections of the ODA specifically reference the WCA
The definitions set forth in 88 39-72-102(5) through (11), (14) and
(15), MCA; 8§ 39-72-305(2), MCA, pertaining to uninsured enployers
and benefits due wuninsured claimants; 8§ 39-72-310(2), MCA,
pertaining to the three conpensation plans under the WCA; § 39-72-
402, MCA, pertaining to incorporation of the "practice and
procedure” of the WCA; 8§ 39-72-405(2), MCA, pertaining to nediation
procedures; 8 39-72-704, MCA, pertaining to nedical and hospital
expenses; and 8§ 39-72-705, MCA, pertaining to burial expenses.
Furthernore, the ODA specifically defines the benefits which are
payabl e under the CDA: Section 39-72-509, MCA, (benefits for
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pneunoconi osis); 8 39-72-405, MCA, (limtations on paynent of
conpensation); 8§ 39-72-701, MCA, (conpensation for total disability
or death due to occupational disease other than pneunobconiosis); 8§
39-72-704, MCA, (nedical and hospital expenses); 8§ 39-72-705, MCA,
(burial expenses); 8 39-72-706, MCA, (aggravation); 8§ 39-72-707
(Silicosis); 8 39-72-709, MCA, (dimnution of conpensation); and
§ 39-72-711, MCA, (lunp-sum and conprom se settlenents).
Rehabilitation benefits are not anong the benefits enunerated in
this rather extensive |ist of ODA benefits.

It is clear froma reading of the two acts in question that
the legislature did not intend that rehabilitation benefits
provided for in the WCA be incorporated into the GDA. Accordingly,
we hold that rehabilitation benefits wunder 8§ 39-71-2001, MCA
(1991), are not available to claimnts proceeding under the
Cccupati onal D sease Act.

AFFI RVED.

/'Sl W WLLI AM LEAPHART

W& concur:
/s J. A TURNAGE
/S JI M REGN ER

/'Sl TERRY N. TRI EVEI LER



Justice WIlliamE Hunt, Sr., specially concurs.

The majority has properly applied the |law, and on that basis
| agree with the magjority opinion. | wite separately, however, to
express nmy concern with the |aw that occupational disease is
segregated fromour schene of workers' conpensation which has been
applicable in Montana since the Anaconda Conpany was at its zenith.

The law in Mntana that distinguishes occupational disease
from conpensabl e injuries under the Wrkers' Conpensation Act is a
hangover from the days when the Anaconda Conpany strongly
i nfluenced legislation. Sinply, the distinction was nade so that
t he Anaconda Conpany woul d not have to conpensate m ners suffering
fromsilicosis and other |ung di seases according to the workers'
conpensati on schene.

It is silly to segregate occupational disease from the
wor kers' conpensation systemto the point where a person suffering
from an occupational disease is not entitled to rehabilitation
benefits. The basis for such segregation has di sappeared, and so
shoul d the segregation. Mntana should join the many other states
that include occupational disease within the definition of an

injury covered by workers' conpensation.

/'Sl WLLIAM E. HUNT, SR



